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4(‘MATERIALS REGARDING PROBLEM OF CLAIMS FOR THE UNIVERSITY OF NANKING

Under date of Feb. 21, 1938, a circular of informatlon wasg
addressed to American citizens and organizations in Nanking by
wr. Allison of the American Embassy, beglnning with thege words:
fi1y ig desired that American citizens and organizations prepare and subs
mit in the near future to the Embassy whatever clalims for losses or
damages they may wish to have presentéd to the Japanese or Chinese

authorities."

We do not know of any possible claims against the Chinese author-
ities by the Univergity or by members of its staff, except for damage
to farms cutslde the city. That problem is a large one, but at the
moment is not a live issue, for the following reasons: (1) 6ur evidence
s thus far incomplete; 926 there is no indication of willingness on
the part of the Chinese authorities to consider guch claims: {3) such
elaims would probably be opposed both by the Chinese authoritles and
by a portion of our own organization and constituency, on the grounds
that the destruétion was undertaken for reasons of military necessity
in gelf-defence.

Japanese injury to the property rights of the University and
of Americans upon its staff seems to fall in a different category:
(1) evidence is considerable and convincing; (2) the Japanese author-
ities have upon several occasions indicated their intention to reimburs
Americans for losses at the hands of the Javanese forces, including, as
we understand, a formal statement to lr. Grew by Mr. Hirota with the
specified exception of losses due to military operations -- the word-
ing seemed to refer to destruction by shell fire, or the like; (3)
with minor exceptions, our losses at the nands of the Japanese vWere
due to acts unjustified by any arguments whatever. (For the time
being, we are not raising the question of the destruction of a large
farm, for which thete is evidence, but inadequate evidence thus far,
to put the responsibility upon the Japanese Army) .

The losges of American members of the staff are being handled
individually. fle are here concerned with damage to University
buildings, consgisting malnly of gmashed doorsg and windows, and of
two moderate injuries by shells (the latter a iLype of damage forw hich
the American Covernment infsists that Japan is liable); and with the
theft of equipment of various sorts, notably of wvaluable animals. The
smounts concerned are not large: in American dollars about three hun-
dred for the bullding iteme, and something over two thousand for the
equipnent. However, we guggest that thegprinciples involved
should be considered with care, for at least two reagons: (1) other
ingtitubions in somewhat analagous positlonsg may have to face the sane
issues and may benefit from our effort and experience; (2) it is con-
ceivable that during the coming decade some Christian institutions
in China may need to be liguidated or to be radieally reorganized, in
which circumstances determination of legal ownership of all forms of
property in the hands of the institubtlon may be required. :

views for and agalnst the claiming of compensation through govein-|
mental agencies will not be discussed here in relation to general
prineciples. The particular circumstances provide two arguments for
claimes: (1) if the injuries inflicted by disorderly conduct of the
- Japanese Army result in costly compensatiom, there may be some deter-
rent effect upon such conduct during the remainder of the war -- and
vice versa; (2) failure to file such &s claims am are declided to be
fully Jjustified, will be a supporbt to the view of some Japanese that
the University is really Chinese and thereéfore gubject to thelr will
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without reference to American interests, and, lese importan
bela psychological repudiation of the previous efforts by x¢
protest to check the depredations of the soldiers and secu
of ordinary protection for the Universgity nroperty -- a
gtill eontinuing.

Bly i will
port and

e & measure
process

&
11

The writer of this paper is not trained in the law, and 1t may
be that a lawyer could eut through the whole problem in one stroke.,
However, the dopumentq affecting the problem of determining ownership
geem to a layman to be plentifully involved if not actually inconslist-
ent. We have used the Constitution of the University of »wnkimg,
which is essentially a Constitution of the Board of Fbunders but in-
cludes the Constitution of the Board of Directors (in China, a major-
ity of the doard to be Chinese citigens, and the Board reﬁlatored with
the Minigtry of ”ducaxlon) the Agr reement between the Board of Directors
and the Board of Founders; schedules of land, buildings, and equip-
ment cglled for in the Agreement, reviged at renewal of the five-year
lease of the property by the Board of Founders to the Board of Direct-
ors; also the Ry-Laws of both Boardsa. The eopleg now avalilable in
Nanking were found in gencral storage flles. They are not all dated,
and it ig impossible to be certain that they are up=-to-date ag reggrds
amendment. s. Since what is put down here is suggestive only, there
will be no attempt to give complete quotatlons and references to these
document. 8.

Before proceeding further, we record items (3) and (4) from the
2,8 8Y ciWoular of February 21, referred to above:

e ; logses SuStmiﬁ@Q by organizations not incorporated
in the United “tﬂu g may be the gubject of claims by the American Gov-
ernment on behalf of eitizens of the United States only to the extent
of the American ownership of the assets of such organizations. For
example, if twenty-five per cent of the stock of a foreign corporation
is owned by American nationals a clalm may be fiked on behalf of those
nationals for twenty-five per cent of the corporation's losses,

"4, Bonafide American interests in an umiﬂcorporated organ=
ization are similarly entitled to claim to the extent of the ownership
of the assets of suchﬁorganiz tions, but the mere fact that the organ-
ization was founded and aided by Americans or American money , or the
fact that Lt operated on American property is not material."

These items were in part called forth by previous inqulrles from
the writer and are based upon. information freshly received from the
Department of 8State.

The true guestions for inquiry would seem to be: (1) Were the
items of property concerned American-owned, or nobl? (2) If certain
of the items were partly owned by Americans, what 1ls the fractlon or
the method of determining the fraction?

Poth in charter relationghips and in actual practice, the con-
nections of the Board of Founders with the Board of Directors may be
viewed in two lights: (1) as the cooperation of two separate entities,
each of whieh has property rights; (2) as a delegation of administrati:
ive responsibility, or a designation of agency, from the Founders to
the Directors, for the carrying out of the purposes of the former and
f?thin the legal prescriptions of the former's €Gharter and Constitu-

ion. :

It does not appear from the documents that the Board of Directors
has exercised its rights to hold property in respect of land, build-
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ings, and equipment. Section 7 (Building and Property Committee)

of Article III of the By~Lawsg of the Board of Directors, declares:

“The title to 81l lands and buildings added by the Board of Directors
shall, until further arrangement, We vested in the Board of Founders."
This clause does not refer to eguipment, much less to current supplies.
However, the schedkll@s of equipment called for by the Agreement (of
which I have summaries dated November 1933, as of the first quinamennial
renewsal ), lwply ownership of all equipment by the Founders, for their
completenesgs includes such classes as athletle equipment, books, and
even nmusgical instruments. The summaries contain no specification

of agricultursl tools or stock as such.

The Constitution of the University, article 111 Section 4 Powers
of the Board of Founders, A 3, declares that all property ehall be
administered by the Board of Founders or thelr successors; and that the
titles of all owned property are vested in the Unlversity of Nanking,
but that this provigion shall not prevent the Board of Directors from
holding and administering endowment funds raised in China. The Con-
gbitubtion seems to look upon_the, Founde#s as the essential property-~
holder, and the Directors as Tte administrative agent, with power to
hold gupplementary properties, not yet exercised in a distinctlve man=-
ner -- at leagt in regard to real property and physical equipment.
Article III Secbion 4 B 2 provides for delegation by the Founders to the.
Directors of adminlstrative responsibility according to the Directors'
pleasure, and within the permission of the law (of the Charter by the ZfA
State of New York).

Article IV of the Constitution of %the University and Article V
of the Constitution of the Board of Directors both give to the Directors
comprehensive powers of management in China in accordance with the de-
fined purpose of the University. They do not, nowever, imply owner-
ghip or ultimate authority. The Founders leage Lo the Directors the
grounds, buildings, and equipment "of the University" (Agreement, Sectior
III), and the Directors are referred to as responslble administrators
according to their Constituldon. The Directors' Constitation is also
part of the Agreement. It may be amended only with the approval of
the Founders, of whose Consgtitubion (the Constitution of the Unlversity
of Wanking) 1t 1s a part. The conditions of the lease are strict,
reguiring detailed measures of upkeep of the properiy, and providing
for reentry by the Founders in case of failure of the Directors to con-
duct the institubtion in accord with the Constitution. The agency con-
cept is found also in the provision that the President of the Universgity
(elected by the Directors) shall be the officlal representative (in
China) of the Board of Directors, though supplepental representation is
also provided.

The working basis is thal of mutual trust and cooperation between
the Founders and the Directors in the conduct of the whole institution
through the President and stafll. The minimum of legal prescription
is lald down, and that largely to guard against possible pelitical :
pressure from withoub, or forcible interference with the normal functlion-
ing of the University. A basically American institutionwighed to a-
dapt its effort increasingly to Chinese conditions, and made over its
organization in the c¢onditions of 1927-1926. Herice we find ingenious
combinations of delegation of authority to a dquasi-copporation that 1is
predominantly Chinese with American aid and participatlon, and of re-
gserving rights of ownersghip and maintenance of purpose to the American
corporation. An analysis of the varilous uses of the term "“University
of Nanking"in these documents and In current usage will indicate the

Gifficultles, which have been met well enoygh in friendly practice.
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The Agreement wisely stipulates that (Section III, 6) “In the
event of a cancéllation of the lease or of other disposition of the
property, a settlement of conflicting interests shall be sgecured through
conference between the Board of Directors and the Board of Founders, or,
if necessary, by arbitration." This implies a potential division of
property, or at least a recognition of two cooperating owners, though
the Directors geem to have done little as owners separate from the
"University of Nanking" in the gense of the Founders with the Directors

as their administrative organ in China.

: way to meet the issue 18 to file no claim, whether
on Wrounds of nrinciple, or expediency, or of escape from a tedlous Job.
‘Amother method would be to report only for builldings and permenent e-
quipment unmigtakably and obviously the property of the Founders. A
third would add the value, or a ngxcenbage of value, for the miscellane-
ous edquipment and the animals, ixfis right and possible to adduce prodéf
of American ownership.

It does not seem that current supplles have been considered the
property of the Board of Founders. What is the line belween equilp-
ment and supplies? Animals appeéar to be permanent neilther Iin place
nor in time. Yet they are a more lasting and professionally signifi-
cant part of the equipment of College of Agriculture than are short-
lived electric bulbs or gome of the more transiét types of laboratory
equipment which must be continually replaced. With Jjust what funds
were the animals purchased, or does that bear upon the question, as-
suming that their origin ﬂnd use was distinctive?

There are hints that we may at various times be challenged to
back up our current position that our property is american. Whatever
is done nmust look to c¢lear demonstration, for we are compelled to meet
a loglc and an illoglic not our cowr

The writer ‘@als that it is his ﬁuﬁy s Luabu 1&@ ¢r arn emergency,
to propose the | ¥
President and other a&qinLUtrat ve oersoluei in Ghengtu of the Chair-
man and perhaps of other members of the Board of Directors as he may
suggest, and of the Ul interested Committees of the Board of Founders,
whose -authority and trusteeship are most significantly involved. Pre-
Llﬂl”afv anuirieu have wlreAdy been sgent out, and prompiness 1s de-

guch missionary consultation as 13 available appears to be

udanimous in favor of claiﬂe go far as ownership can be demonstrated.
In Nanking we are sceptical of performance of Tokyo promiges. But
that does not affect the problem of righis and dutlies. i recover, it
goems clear that any fallure to fille claims for certain items of
property belonging to "the Uni versity of Nanking" will be interpreted
here ag reecognition that such property and all that can reasonably
or unreascnably be sesimilated to 1it, will be considered Chinese rather
than American, and therefore subject to confiacation or to reorganiza~
tion at the will of the current authorities. The losgses were'viewed"
on the gpot by the Chief of Pollige for the Japanese Embassy (now
Consulate~ceneral) in my company, at the Embassy's own request.

The proposal here made is to be regarded as an lnguiry, put in
the form of a recommendatlion in order to erﬁdit@ a decislon, but with
no intention of forcing the minde of those more truly responsible than
the writer. No 1rrevocable sten has been taken, and the proposal may
e re jected or modified asg Tactsg and Judgment dibt he. On some points
our information and experience is plainly incomplete, and our owWwn opin-
lon is put forward out of long perplexity.
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